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International Law in the Postwar World 


What is probably the most noteworthy formulation of legal postulates and principles to govern inter- 

national relations since the framing of the League Covenant is the document entitled The Interna- 

tional Law of the Future, recently issued by a group of eminent judges, lawyers and experts in inter- 

national affairs. The text of the postulates and principles and a summary of the interpretive com- 
ment are presented below. 


To those who are wont to say that international law 
has been thrown overboard and who see little meaning in 
legal precedents at the international level the document 
under review will bring a sharp awakening. Here is 
shown a long-term trend toward the building of a legal 
international community to which World War I con- 
tributed in some measure, and which the signers of this 
statement believe may be further established in the situ- 
ation resulting from the experiences of World War Il. 
What is here formulated constitutes a bridge, one end 
of which rests solidly on precedent and the other on the 
visible requirements of an orderly world. 

The document is the result of a long series of confer- 
ences participated in by nearly 200 persons, chiefly Amer- 
icans and Canadians, chosen without reference to politi- 
cal affiliation. It was released on behalf of the group on 
March 26 by Manley O. Hudson, Judge of the Perma- 
nent Court of International Justice. It is a volume of 
173 pages, divided into three parts: Postulates, Principles 
and Proposals, of which there are six, ten and twenty- 
three, respectively, with interpretive comment on each. 
The Postulates are regarded as essential premises for “an 
effective legal order in a world of States.” The Princi- 
ples constitute a draft declaration which “might be 
adopted by a competent international authority.” The 
Proposals are suggested measures for implementing the 
Principles—a plan for a world organization. 


The Six Postulates 


I. “The States of the world form a community, and the 
protection and advancement of the common interests of 
their peoples require effective organization of the Com- 
munity of States.” 

The continuance of the system of national States is as- 
sumed. Seventy-three such States “may be said to have 
existed in 1937,” most of which may be expected to exist 
in future. For almost a century a Community of States 
has been in the making; witness the International Tele- 
graphic Union, founded in 1865 (now the International 
Telecommunication Union) which includes 68 States ; the 
Universal Postal Union, organized in 1874, with its more 
than 70 member States; the International Office of Public 
Health, with 50 members ; the International Labor Organi- 


zation ; the Permanent Court of International Justice, and 
the League of Nations itself—the last three having each 
more than 50 members. 


Il. “The law of the Community of States is interna- 
tional law. The development of an adequate system of 
international law depends upon continuous collabora- 
tion by States to promote the common welfare of all 
peoples and to maintain just and peaceful relations be- 
tween all States.” 

Originally, and over a long period, conceived as a “law 
for Christian States, the law of the family of Christian 
nations,” international law is now held to apply to the 
entire Community of States. It “embodies the rules and 
principles established by international legislation, by in- 
ternational judicial decisions, and by the practice of 
States.” Law is rooted in social realities, in political and 
social movements. Hence international law “depends 
upon, is conditioned by, the general character of interna- 
tional relations. If it is to be an efficient instrument for 
protecting and advancing the common interests of peo- 
ples, if it is to serve adequately the needs of the Com- 
munity of States, it cannot remain subject to being set 
aside by States’ going to war.” It must be “brought up 
to date and must be kept up to date in a twentieth century 
world.” 


Ill. “The conduct of each State in its relations with 
other States and with the Community of States is sub- 
ject to international law, and the sovereignty of a State 
is subject to the limitations of international law.” 

It is held here that the very conception of a Community 
of States involves the supremacy of international law in 
their relationships. This principle has often been disre- 

garded through a misconception of sovereignty. Judge 
‘Anzilotti of the Permanent Court of International Justice 
is quoted with approval as saying that sovereignty can 
only mean “that the State has over it no other authority 
than that of international law.” 


IV. “Any failure by a State to carry out its obligations 
under international law is a matter of concern to the 
Community of States.” 


It is noted that the International (Inter-American) 
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Commission of Jurists, meeting at Rio de Janeiro in 1927, 
proposed the principle that “States, even though not di- 
rectly injured, have the right to protest against violations 
of international law”; also that the Inter-American Ju- 
ridical Committee has recommended the declaration that 
“nations have a common and joint obligation to watch 
over the observance of the fundamental principles of in- 
ternational law.” 


V. “Any use of force or any threat to use force by a 
State in its relations with another State is a matter of 
concern to the Community of States.” 


The right of a nation to use force in pursuance of 
national policy has not been seriously challenged until 
recent years. The League Covenant recognized that any 
war or threat of war is of concern to the entire League. 
An American Under-Secretary of State has urged all 
States to recognize that “threat of war anywhere through- 
out the globe threatens their own security.” 


VI. “The maintenance of just and peaceful relations be- 
tween States requires orderly procedures by which in- 
ternational situations can be readjusted as need arises.” 


It used to be stipulated in treaties that their provisions 
should be “perpetual.” In recent times a more realistic 
view of the matter is taken and treaties are usually con- 
cluded for fixed periods. Stability, always important, is 
attainable only if new conditions are taken account of as 
they arise. Here a noteworthy precedent is set by the 
statement of principles adopted by our government and 
many other governments in 1937 which emphasized the 
“sanctity of treaties” but also stressed the importance of 
modifying them “when need therefor arises, by orderly 
processes carried out in a spirit of mutual helpfulness and 
accommodation,” 


The Ten Principles 


I. “Each State has a legal duty to carry out in full good 
faith its obligations under intcrnational law, and it may 
not invoke limttations contained in its own constitution 
or laws as an excuse for a failure to perform this duty.” 
It is insisted that no State can invoke limitations im- 
posed by its own laws to excuse failure to carry out its 
obligations to the Community of States. There is explicit 
precedent in our own diplomacy for this principle and 
also in the pronouncements of the Permanent Court of 
International Justice. It is pointed out that enunciation 
of the principle now would be particularly timely in view 
of the “challenges to accepted philosophies of govern- 
ment” and of the probable revisions of national constitu- 
tions occasioned by dislocations caused by the war. 


II. “Each State has a legal duty to see that conditions 
prevailing within its own territory do not menace in- 
ternational peace and order, and to this end it must treat 
its own population in a way which will not violate the 
dictates of humanity and justice or shock the conscience 
of mankind.” 


The declaration of the President of the United States 
is here cited: “The right of self-determination does not 
carry with it the right of any government to commit 
wholesale murder or the right to make slaves of its own 
people.” It has often been recognized in treaties that a 
State has obligations to its own nationals in which the 
Community of States has a stake. Examples are the 
treaties for the protection of racial, linguistic and religious 
minorities. The Eighth International Conference of 
American States in 1938 declared that “any persecution 


on account of racial or religious motives which makes it 
impossible for a group of human beings to live decently, 
is contrary to the political and juridical systems of Amer- 
ica.” A similar declaration was contained in the labor 
chapter of the Treaty of Versailles concerning failure on 
the part of any nation to establish humane conditions of 
labor. 

It is noted that such terms as “the laws of humanity,” 
“the dictates of the public conscience,” “the most elemen- 
tary dictates of humanity,” and “the conscience of the 
civilized nations” occur in international pronouncements 
and supply a precedent for writing these concepts into the 
fundamental principles of international law. 


III. “Each State has a legal duty to refrain from inter- 
vention in the internal affairs of any other State.” 


In this highly controversial matter there are definite 
precedents, particularly in the agreement between the 
United States and the Soviet Union, the declaration of 


. the Brussels Conference in 1937 and the treaty of 1942 


between Great Britain and the Soviet Union, in which 
non-interference in internal affairs becomes an obliga- 
tion. The proposed Principle would therefore “reaffirm 
a precept of the existing law.” To enunciate the Prin- 
ciple would therefore be in accord with the world trend 
and would serve as a guarantee to smaller States. It 
would “generalize” the Rio de Janeiro declaration of 
1942 that “the principle that international conduct must 
be inspired by the policy of the good neighbor is a norm 
of international law of the American Continent.” 


IV. “Each State has a legal duty to prevent the organi- 

zation within its territory of activities calculated to fo- 

ment civil strife in the territory of any other State.” 

Here again there is ample precedent for the formula- 
tion of a principle. Obviously it is necessary here to pro- 
tect freedom of speech, which involves the right to criti- 
cize one’s own government or that of any other country. 
The historic right to give asylum to “individual apostles 
of freedom” must also be maintained. What is proscribed 
here is the “organization of activities” which are “of such 
a character that they must be said to be, objectively as 
well as subjectively, calculated to foment civil strife in 
other countries.” 


V. “Each State has a legal duty to cooperate with other 
States in establishing and maintaining agencies of the 
Community of States for dealing with matters of con- 
cern to the Community, and to collaborate in the work 
of such agencies.” ’ 


Commenting on this far-reaching declaration the signers 
insist that “States may not ignore the agencies of the 
Community of States, and that they have a positive legal 
duty to take part in the common effort which will enable 
the agencies to function toward the ends for which they 
were created.” Here again precedents are not wanting. 
The duty imposed on a State is, of course, not to support 
any one specific proposal nor to become party to an agree- 
ment which “in its judgment fails to take account of its 
special interests.” On the other hand, to attempt to re- 
main aloof from and ignore an effort on the part of the 
Community of States would be dereliction. “In general, 
all matters which concern two or more States, which 
have to do with inter-State relations, must be regarded 
as potentially matters of concern to the Community of 
States.” 


VI. “Each State has a legal duty to employ pacific 
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means and none but pacific means in seeking to settle 

its disputes with other States, and failing settlement by 

other pacific means to accept the settlement of its dis- 
putes by the competent agency of the Community of 

States.” 

Here we come to a problem with which the Treaty of 
Paris in 1928 tried ineffectually to deal. In that instru- 
ment 63 States agreed “that the settlement or solution 
of all disputes or conflicts of whatever nature or of what- 
ever origin they may be, which may arise among them, 
shall never be sought except by pacific means.” Further 
reference will be made to this under Principle VII. The 
point here is that failure to attempt a settlement by peace- 
able means may allow a dispute to continue indefinitely 
and thus work injury to the whole Community of States. 
The proposed Principle would not impose upon any State 
the necessity to settle a dispute but it would mean that 
“if settlement is not reached by other pacific means, each 
State must accept the settlement of its disputes by the 
competent agency of the Community of States.” 


VIL. “Each State has a legal duty to refrain from any 
use of force and from any threat to use force in its re- 
lations with another State, except as authorized by the 
competent agency of the Community of States; but sub- 
ject to immediate reference to and approval by the 
competent agency of the Community of States, a State 
may oppose by force an unauthorized use of force made 
against it by another State.” 

The Treaty of Paris above referred to was concluded 
on the basis of an understanding that the natural right of 
self-defense is not abrogated. It is noted here that the 
existence of this “right” has been so often proclaimed 
that “in the minds of many people it has achieved the 
status of a legal axiom.” The self-defense plea has been 
“greatly overworked” and many times it has been “merely 
specious.” It is clear that no “blanket exception of self- 
defense” can be recognized. The signers of the present 
document consider that the treaty embodying renunciation 
of war “was to a large extent vitiated by a qualification, 
which had not appeared in the Covenant, that each State 
had a ‘right of self-defense.’ ” 


VIII. “Each State has a legal duty to take, in coopera- 

tion with other States, such measures as may be pre- 

scribed by the competent agency of the Community of 

States for preventing or suppressing a use of force by 

any State in its relations with another State.” 

This Principle does not specify the nature of the ac- 
tion to be taken either by the Community of States or by 
member States. Such matters would be decided as oc- 
casion arose. They are not “susceptible of a uniform and 
universal treatment.” Reviewing experience under the 
League the signers of the document conclude: “In retro- 
spect, it may be possible to say that the provisions of the 
Covenant might have been more efficacious if they had 
been less sweeping. It seems preferable to leave to a 
competent agency of the Community of States more free- 
dom to consider the differences in resources and geo- 
graphical position of various States, and more power to 
determine the quantum and character of the measures 
to be taken by particular States in situations in which it 
may determine them to be necessary.” 


IX. “Each State has a legal duty to conform to the 
limitations prescribed by the competent agency of the 
Community of States and to submit to the supervision 
and control of such an agency, with respect to the size 
and type of its armaments.” 
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The use of force, it is declared, cannot be eliminated 
if States retain “complete freedom to determine the size 
and type of the armaments which they will maintain.” 
The many efforts to limit armaments during the last 45 
years have been without result. The pledge contained in 
the League Covenant remained a dead letter. “Experi- 
ence of the past has demonstrated that the disarmament 
of a defeated State, effected while the victors keep their 
armaments, can operate as an encouragement to clandes- 
tine arming.” 

Any stipulation agreed upon will have to be “more 
than a ban upon a particular weapon, and more than a 
community monopoly of a certain raw material.” But if 
the problem has become more extensive it is simplified 
somewhat by the fact that the “newer kind of warfare 
requires open preparations on a vast scale.” 


X. “Each State has a legal duty to refrain from enter- 

ing into any agreement with another State, the perform- 

ance of which would be inconsistent with the dis- 

charge of its duties under general international law.” 

All agreements between States ultimately “depend for 
their binding force on international law.” The Covenant 
of the League was accepted by the member States as 
“abrogating all obligations or understandings” that were 
not consistent with it. The enunciation of the Principle 
would not only promote observance of duties imposed 
under international law but strengthen the many “multi- 
partite conventions which constitue the body of the world’s 
statute law.” 


Such are the Postulates and Principles of the interna- 
tional law of the future. The signers of the document 
go on to elaborate 23 specific Proposals for the organiza- 
tion of international government. These are too exten- 
sive to consider here. They should be studied against 
the background of the Postulates and Principles. We 
can only note here that the organization contemplated 
would be universal, with no provision either for the ex- 
pulsion or the withdrawal of any State; that the General 
Assembly would act in the main by majority vote and 
the Executive Council, when acting on matters of policy, 
would act in general by unanimous vote; that power to 
“take general dispositions to prevent or suppress the use 
of force by States in their relations with other States” 
is considered essential, although its form is not laid down 
definitely ; and that provision is made for modifying the 
general rules of international law and enacting new rules. 


Juvenile Delinquency 


The March issue of Survey Midmonthly (New York) 
is devoted to a discussion of juvenile delinquency. The 
articles are written in popular style and will be very use- 
ful to the person who is anxious to do something in his 
own community but does not know how to go about it. 

Austin H. MacCormick, executive director of the Os- 
borne Association, believes that juvenile delinquency can 
be controlled if the whole community really takes respon- 
sibility for it. The steps, as he outlines them, are: “get 
facts” so that the community may know not only the ex- 
tent of delinquency but also where it is highest and the 
kind of homes from which delinquents come; “organize 
services” so that diagnosis and treatment is available for 
all types of children the year round; “enforce the law”; 
and “build character.” 

Bradley Buell, executive editor of Survey Midmonthly, 
goes into more detail in his article about the activities 
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needed. He points out that the children who are likely 
to become delinquent are known to the schools, to the 
social agencies and to the police. There is need for care- 
ful recording and clearance between the different agencies 
in order to find such children, and for “the intelligent 
and discriminating referral of cases after they are discov- 
ered.” This is the responsibility of the council of social 
agencies or of the defense council. Both delinquents and 
those who are in danger of becoming delinquents need to 
have their whole problem and that of their families con- 
sidered. It is important to know the facilities available 
in the community, or needed, and to have them coordinated 
so that they may render their maximum services. 


Eliot Ness, director of the Social Protection Division, 
Office of Community War Services, considers “The New 
Role of the Police.”” They are coming to realize the im- 
portance of preventing juvenile delinquency by referring 
individuals to social agencies for guidance and care be- 
fore they have actually become delinquent. Certain ac- 
tivities which have long been a part of police work, such 
as the patrolling of public places, the investigation of 
complaints in regard to the illegal employment of minors, 
searching for missing boys and girls, etc., are being more 
closely coordinated with other community programs for 
delinquency prevention. But police forces are facing “se- 
rious personnel needs.” They need larger and better- 
trained staffs, while they are losing men to the armed ser- 
vices. 

Kathryn Close, an associate editor of the Survey, con- 
siders the opportunities and shortcomings of the four 
adults who come into closest contact with the child—the 
parent, the teacher, the clergyman and the group leader. 
While the various parent associations and the publications 
of various agencies reach some parents, as yet there has 
been no “coordinated attempt to popularize knowledge of 
a child’s basic personality needs comparable to the great 
health education campaigns.” The schools need both an 
“imaginative curriculum policy” and “an effective child 
guidance program.” But the classroom teacher has “the 
chief responsibility within the school of helping children 
find the values that make living worthwhile.” The 
churches have the responsibility for religious education. 
Much is being done through “released time” arrangement 
with the public schools. The church, Miss Close feels, 
has two main problems: the problem of explaining “the 
conflict between the destructiveness of war and the teach- 
ing, ‘Thou shalt not kill,’ and the “necessity of prac- 
ticing what it preaches’—as in race relations. Group 
agency programs are turning toward work with large 
groups, giving the young people themselves a share in the 
planning. But many areas are still unserved. 

Genevieve Garbower, a consultant to the social service 
division of the U. S. Children’s Bureau, visited ten war- 
impacted communities to study conditions in regard to 
juvenile delinquency. In each of them she found that 
“four major factors stood out as intensifying the prob- 
lems confronting children: lack of parental supervision, 
inadequate housing, school shortages of space and teach- 
ers,” and unwholesome employment. In none of them 
were the social services available adequate for the needs. 

Sheldon and Eleanor Glueck, well-known experts on 
criminology, discuss “What Do We Know About Delin- 
quency?” The most important test of our preventive pro- 
grams is, they think, the question: “Do they adequately 
provide for the training of the emotional-impulsive aspects 
of the personality from birth to adult maturity?” 

Katharine F. Lenroot, Chief of the U. S. Children’s 


Bureau, describes the work of federal and state govern- 
ments for the protection of children, and those that need 
to be strengthened. Services for children and youth are 
usually provided by local communities; the states provide 
legal standards and stimulate local programs, in addition 
to carrying on certain types of services; the federal gov- 
ernment’s chief task in this connection is to encourage 
and reinforce the states and communities. She points out 
many aspects of the work that need further development, 


Proportional Representation in New York City 


The Committee on Election Procedure of the New York 
League of Women Voters has recently made a study of 
the way in which proportional representation (commonly 
known as P.R.) has worked in the New York City elec- 
tions to the City Council since its adoption in 1936. (The 
Active Voter, March 20, 1944.) The provisions of the 
charter are summarized as follows: “Councilmen are 
elected on a boroughwide basis, one for each 75,000 valid 
votes cast and one for a remainder of 50,000 or more 
votes. Voters mark their ballots with numbers—1, 2, 3, 
etc.—instead of crosses and the ballots are credited to the 
voters’ number one choices. When a candidate receives 
75,000 votes he is declared elected and no further votes 
are credited to him but these go to the voters’ next choices. 
After the first count of all ballots, the number of council- 
men to be elected having been determined by dividing the 
total vote by the quota necessary to elect, the low candi- 
dates are eliminated one by one and the ballots previously 
credited to them are redistributed to the voters’ subse- 
quent choices. .. .” 

At the last election of members of the Board of Alder- 
men in 1936 the Democrats elected 95 per cent of the 
Board though they polled only 66 per cent of the votes. 
But under P.R. “every group has elected candidates in 
proportion to its voting strength.” The committee 
reached the following conclusions : 

“1. The P.R. system for the election of councilmen in 
New York City has proved the most democratic since the 
representation which the electorate has received most 
fairly reflects the vote cast. 

“2. The system automatically accomplishes reappor- 
tionment as between the different boroughs at every elec- 
tion. 

“3. It has given this city a legislative body of higher 
calibre than it had under the old system. 

“4. The council is a more deliberative body than the 
old Board of Aldermen and on the whole has introduced 
and passed more statesmanlike measures. 

“5. Racial and religious voting under P.R. is no greater 
than under the plurality system; this is clearly demon- 
strated by the transfers of votes. 

“6, Although practically no educational work is done 
among the electorate, save that of a few civic and politi- 
cal organizations, and although voting under a new and 
different system requires several elections to master it 
properly, nevertheless, the great majority of the electorate 
has been able to mark its ballots correctly. 

“7, The number of interested voters is as great, if not 
greater, than under the system previously existing and 
could be increased if comprehensive educational cam- 
paigns were conducted. 

“8. Wider choice is offered to and greater discretion is 
exercised by the individual voter, since emblem voting 
has been discarded, the district enlarged to take in the 
whole borough, and candidates with borough-wide repu- 
tations run for office.” 
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